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NEC Users” Group
approaches 500 members

REKHA THAWRANI NEC MANAGER

The NEC Users’ Group is fast approaching a
record 500 members, a five-fold increase in the
past seven years.

In January 2000 the membership stood at just
92 and had reached 270 by the time NEC3 was
launched in July 2005. However, a further 200
organisations have since joined and new applica-
tions arrive every day, such that that the total is
likely to pass the 500 mark early in 2008.

International growth

Users’ Group secretary Robert Gerrard says
he is particularly encouraged by the international
growth of the membership.

‘Since we introduced the new international
member category in September 2005, we have
been joined by 66 organisations from outside the
UK, he says. ‘This reflects the significant take
up of NEC3 in countries such as South Africa,

Australia, New Zealand and, more recently, in
mainland Europe and the Middle East.’

All types of organisations

‘What is also encouraging is that the Users’
Group member organisations reflect the collabo-
rative nature of the NEC, with all types and sizes
being represented,’ says Gerrard.

‘In addition to most of the leading UK and
international construction consultancies and
contractors we also have a wide range of public
and private-sector clients, including government
departments, local authorities, transport, power
and water utilities, and commercial, retail and
residential developers,” he says.

The Users’ Group has been chaired since April
2006 by Professor Rudi Klein, chief executive of
the UK Specialist Engineering Contractors Group,
and is administered by the NEC office in London.

Key role in NEC development

Members of the Users’ Group play a key role
in the development of NEC and its markets. They
are encouraged to share their experience and
knowledge with other users through the newslet-
ter, workshops and the annual seminars.

The 2008 Users’ Group annual seminar has
now been arranged for Monday 14 April in
London. A programme is currently being put
together and all members are invited to partici-
pate.

NEC has also recently appointed Raquel Surally
as Users’ Group co-ordinator. She will be pleased
to hear your views and ideas on how Users’ Group
services can be further enhanced. < >

For further information please contact Raquel
Surally on +44 20 7665 2443 or email raquel.surally@
neccontract.com

LEFT Artist's impression of how the Liverpool
waterfront will look at the end of this year
following completion of British Waterways’
£20 million NEC-procured Liverpool Canal Link
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NEC takes lead on payment

RUDI KLEIN
NEC USERS"” GROUP CHAIRMAN

The UK Office of Government
Commerce (OGC) launched its
Guide to best ‘Fair Payment’
practices in July 2007. It was
subsequently endorsed by the
Public Sector Construction
Clients’ Forum and bodies rep-
resenting the construction industry.

From the beginning of 1 January 2008, every
public sector construction procurer and all mem-
bers of the delivery team are now expected to sign
a ‘fair-payment charter’. This states, ‘Fair and trans-
parent payment practices are an essential underpin-
ning to achieving successful integrated working on
construction projects.’

The charter applies to all public-sector projects
coming on stream in the UK.

Project bank accounts

Most of the OGC’s new guide is devoted to
project bank accounts, on which it states, ‘There
is very good alignment between the mechanism
of Project Bank Accounts and the principles of
‘Fair Payment’, and it is recommended that public
sector clients should progressively specify use of

project bank accounts where practicable and cost
effective.’

The guide identifies a number of advantages of
having project bank accounts, including

B transparent measurement of cash flow

I reduction in financing charges across the
supply chain

B reduction in payment abuse

B elimination of disruption caused by insolvency
of a supply chain member

@ reinforcement of team working.

Most importantly, the guide indicates that at
least £750 million savings to the taxpayer could be
achieved if project bank accounts and fair-payment
practices were applied.

Interest from private sector

Although the OGC guide is directed at the pub-
lic sector, private-sector client organisations were
involved in producing it and many of these have
already indicated interest in setting up project bank
accounts.

Indeed, Barclays Bank and Bank of Scotland have
now produced standard documentation for setting
up such accounts, including bank mandates and
instructions.

NEC project bank option

The NEC panel has supported these develop-
ments by agreeing to publish a project bank
account option based on the client’s guide to
project bank accounts included in the OGC’s
guidance. This will help re-enforce and spread the
use of the NEC across public-sector procurement.

The project bank account concept fits in very
well with the NEC philosophy. Like all other
aspects of managing the construction process,
the payment process needs to be managed effec-
tively. The collaborative intent of the NEC forms
of contract can be frustrated by poor payment
performance. In taking a lead on this, the NEC
has demonstrated its flexibility in accommodating
best practice in procurement and delivery.

Guide to best ‘Fair Payment’ practices can be
downloaded from the OGC’s website at wwuw.
ogc.gov.uk/ppm_documents_construction.
asp#Fairpayment. OGC is also supporting an
afternoon conference on project bank accounts
in early 2008, contact Victoria Back at Rider
Levett Bucknall at victoria.back@uk.rlb.com >

For further information please contact the author
on +44 20 7313 4920 or email ahewitt@hvca.org.uk
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Cambridge NEC contract
managed online

PAUL WILKINSON
BIW TECHNOLOGIES

Davis Langdon recently worked with BIW
Technologies to develop an online solution to
support its NEC contract administration role
on a £9.75 million city centre redevelopment in
Cambridge.

In 2004, Davis Langdon was appointed to
provide project and cost management, including
contract administration services, on a project for
St John’s College, Cambridge. The “Triangle Site’

project involved conversion of two properties into
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a medical centre and refurbishment of 12 listed
buildings to provide ground-floor commercial
space with residential accommodation for stu-
dents in the floors above.

The client was happy to use the NEC despite
a lack of familiarity with the contract among the
project team. Davis Langdon was also keen to find
an alternative to the paper-based system and email
as a communication medium but, wary of adopt-
ing a ‘one-size-fits-all’ approach due to previous
experience of similar systems, was looking for a
solution that was flexible enough to meet the spe-
cific project requirements.

The firm therefore collaborated with BIW

LEFT How project bank accounts work - there
will soon be an NEC option for this

ABOVE Most of OGC's new guide is devoted to
project bank accounts

Technologies to develop a comprehensive suite
of standard forms and documented procedures
which met all of the NEC process requirements.
Approximately six months after works started on
site, BIW’s contract administration module was
adopted and trialled alongside the current proc-
esses.

Over 100 compensation events

In the first four months, over 100 compensation
events were issued. Since each of these then gen-
erated further processes (for example contractor’s
quotations and project manager’s assessments),
strong management procedures were needed



Contract at core of ICE policy

SIMON FULLALOVE
EDITOR

David Orr, who became 143" president of the
Institution of Civil Engineers (ICE) on 6 November
2007, has put NEC and procurement at the heart of
ICE’s policy for 2008.

He said in his presidential address that excellence
in procurement was going to be one of the four key
themes of his presidential year, along with deliver-
ing public works of real value, protecting the public
and promoting the profession.

NEC makes strongest contribution

‘ICE’s strongest contribution to excellence in pro-
curement is in the NEC contract, the third edition
of which (NEC3) has been endorsed by the Office
of Government Commerce as upholding the princi-
ples of ‘achieving excellence’,” he said.

‘It is widely used in the UK and across the world.
NEC3 is helping the construction industry to deliver
on time and on budget, and with closer coopera-
tion — integrated working across the construction
team. It provides transparency and incentives for
innovation and good performance. When things
do go wrong, its ‘no surprises’ culture provides an
early-warning process, allowing everyone to focus
on getting things back on course.

Northern Ireland projects

Orr is also an experienced NEC user in his cur-
rent role of director of central procurement in
the Northern Ireland Civil Service. ‘The Toome
Bypass on the strategic route between Belfast
and the north west of Ireland was my first experi-
ence of using NEC. When it was opened in 2004,
it was six weeks early and some 5% under the
target cost.’

He has since used NEC3 on the new 14 km, £86
million A1/N1 between Newry in Northern Ireland
and Dundalk in the Republic of Ireland, which
opened in August 2007, four months ahead of
schedule.

to maintain control of the project. In addition to
the NEC processes, the contractor’s request-for-
information process was also added to the BIW
module.

Having a single repository for all project com-
munications proved invaluable, said project
manager Chris Akers. ‘The BIW system allows you
quickly to search any type of communication and
identify; say; all of the compensation events for
which a quotation has not yet been received, or
identify all of the early warnings which are open at
that time. The system also allows you to explore
the history of an issue quickly and easily due to
the in-built audit trail and links to associated docu-
ments. A further benefit is being able to bring
information to team meetings, by filtering and
exporting the information into spreadsheets and
reports. C O

For further information please contact the author on
+44 20 8858 1104 or email paul.wilkinson@biwtech.com

Principles for successful procurement
Orr said that from a client’s perspective there
were six key principles for the successful procure-

ment and delivery of civil engineering projects

the informed client

crucial first steps

consider the impacts
long-term financial planning
good design

managing risk.

RIGHT The NEC-procured 14 km,

£86 million A1/N1 between Newry
in Northern Ireland and Dundalk in
the Republic of Ireland opened in
August 2007, four months ahead of
schedule

BELOW David Orr, 143rd president
of the Institution of Civil
Engineers

‘These are not new, and some are fairly obvious,
but it is surprising how often they are forgotten,
usually with serious results,” he said. ‘So let us stand
up for excellence in procurement. Let us work in
partnerships and make full use of the talents and
the capacities of ICE and its members. There is
no better way to deliver projects and delight our
clients.’

The full text of David Orr’s presidential address
is available on the ICE website at wwuw.ice.org.uk/
downloadls//printedversion.pdf <>

Architect's view of
£9.75 million Triangle
Site development

in Cambridge, in
which NEC processes
were managed
online (courtesy

van Heyningen and
Haward)
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NEC com

MIKE ATTRIDGE AND HARPAL TAMBER
RAIL LINK ENGINEERING

High Speed 1, Britain’s first 300 km/h railway,
opened on time and to budget on 14 November
2007. Formerly known as the Channel Tunnel Rail
Link, the 109 km NEC-procured route links London
to Europe’s 3750 km high-speed rail network via the
Channel Tunnel and cuts the London-Paris trip to
two hours and 15 minutes.

The £5.8 billion project has also regenerated
large tracts of derelict land at Kings Cross and
Stratford in London, including creating foundations
for the London 2012 Olympics Park. In addition it
provided the core road and rail infrastructure for the
vast Thames Gateway development.

The first 70 km, mostly over-ground, section
through Kent opened in 2003. The procurement
and contact strategy for of the challenging second
section into London, most of which is underground,
largely adhered to the NEC-based approach adopted
for section 1 that had contributed to the success-
ful procurement of approximately £1.2 billion of
construction (see Issue 25). Section 2 involved the
procurement of a further £2.5 billion of heavy civil
and railway construction.

The choice of contract form followed the path
previously trodden by section 1, namely a project-
specific version of the NEC Engineering and
Construction Contract (ECC) option C (target con-
tract with activity schedule). This had been chosen
to reflect the emphasis the client and RLE placed
on timely completion, certainty of out-turn cost (as
opposed to lowest award price) and desire for the
client’s project team and the contractor’s team to
work in a collaborative manner with the predomi-
nant focus on successful delivery of the contract.

Advantages of NEC

NEC provides visibility for the client of the con-
tractor’s accounts and records (so the client knows
where its money is being spent), financially rewards
strong contractor performance, and shares the
financial risk between client and contractor, promot-
ing a ‘we are in this together’ philosophy and giving
both parties an interest in the outcome of any deci-
sions made.

The flipside is that since the contract is to a point
cost-reimbursable, the client has greater commercial
risk than under a more conventional price-based
contract. Consequently the client’s team had to be
much more aware of any deviations by the contractor
from its planned budget and programme. As a result
contracts demanded sophisticated levels of project
control to identify at the earliest opportunity any
deviations from the contractor’s original plan.

Separately; and recognising contractors’ desire
both to protect (and possibly better) their ‘tendered
margin’ and to avoid liquidated damages for delay,
both parties were still heavily involved in the con-
tract administration processes that dealt with the
establishment of monetary and time entitlement.

The administrative effort necessary to stay on
top of the contracts, further increased by the NEC
philosophy of dealing with contractual issues to a
tight timescale, resulted in a relatively high input by
contract administration/project controls staff from
both sides. The pay-back for this higher level of staff

input has been the settling of final accounts within a
relatively short period of contract completion, with
its obvious advantages of early certainty for both cli-
ent and contractors.

The majority of contracts awarded on section 2
were complex, multi-disciplinary, high-risk multi-mil-
lion pound contracts let to a single contractor assum-
ing the role of principal contractor for the site within
which the works are carried out. With one or two
exceptions, these contracts were let on the standard
conditions of contract based upon ECC option C.

Options A, B, C and E used

However, a different strategy was adopted for
Eurostar’s new depot at Temple Mills and Stratford
and Ebbsfleet International stations’ buildings and
car parks. This was due to the challenging timescales
of these works and the fact that designs were run-
ning in parallel with the procurement programme.
It was also due to the availability and ability of client
Rail Link Engineering to undertake the role of prin-
cipal contractor and construction manager on these
projects.

The packaging strategy for the depot and station
works entailed contracts of relatively low risk and of
a value between £100 000 and &£10 million. This led
to a pre-disposition towards the price-based options
(A and B) and away from the cost-based options (C,
D and E) of ECC. This inclination was borne out of
the following.

M Price risk transferred to contractor so that the
contractor was motivated to carry out work effi-
ciently.

B Greater certainty of out-turn cost due to the
design being sufficiently progressed in order to
form the foundations of a robust definition of
scope.

@ The size of the contracts, being generally small-
er and of lower risk, made a lump sum price
more viable.

@ Smaller contracts opened up opportunities for
small- to medium-size contractors which may
not be familiar with the more sophisticated
workings of a cost-based target contract.

@ Reduction in non-value administrative burden
associated with the cost-based contracts.

The vast majority of Temple Mills, Stratford and
Ebbsfleet building contracts awarded were thus
option A (priced contract with activity schedule),

ABOVE The refurbished and enlarged St Pancras
station is the new terminal for the NEC-procured
£5.8 billion High Speed 1 railway between
London and the Channel Tunnel

which were in essence fixed-price lump-sum con-
tracts with the financial effect of variations being
cost-based as distinct from tendered-rate-based.
These contracts required clear, concise and unam-
biguous works information that was complete in all
respects in describing what the contractor was to do
and any constraints under which it was to operate.
Where this level of detail was not possible, other
options were used.

@ Option B (priced contract with bill of quanti-
ties) contracts were awarded where uncertainty
existed on the actual quantity of work to be
done such as contracts involving ground works.

@ Option E (cost reimbursable) contracts were
awarded for the common services contrac-
tor that acted as the construction manager’s
‘extended arm’ by setting up and running the
site facilities as well as performing other ad-hoc
duties at the direction of the construction man-
ager. This option was deemed most appropriate
due to it being difficult to identify exactly what
the scope of this package would entail and the
constraints within which the contractor would
have to operate.

Conclusions

The NEC-based procurement and contracting
strategies adopted on High Speed 1 have been a
critical success factor in delivering the £5.8 billion
project. Best practice has been used wherever
possible and strategies refined and adapted as the
project has progressed. Even the best-laid procure-
ment strategies for large complex projects inevitably
require some modification.

The adaptability of the procurement process has
been crucial in delivering the project to time and
budget, an almost unique achievement for major UK
infrastructure projects of the size and complexity of
High Speed 1 and its component parts.

This article is based on a paper by the authors
in a special issue (CE6, 160) of the ICE Civil
Engineering journal published in November

2007. <5

For further information please contact the authors
on +44 20 7681 5000 or email hxtamber@ctrl.co.uk
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NEC3: operating
compensation
event procedures

DAVID CARRICK AND MATT BAILLIE
HILL INTERNATIONAL

Users of NEC3 will be aware that it contains a com-
prehensive set of provisions for dealing with com-
pensation events. Amongst the actions required by
the project manager and contractor are

B the project manager notifies the contractor of a
compensation event and instructs it to submit
quotations (clause 61.1)

B the contractor notifies the project manager of
a compensation event (clause 61.3) and the
project manager instructs the submission of
quotations (clause 61.4)

B the contractor submits quotations for compen-
sation events and the project manager accepts
the quotation or gives notice that they will be
making their own assessment (clause 62.3)

B the project manager makes their own assess-
ment of compensation events in certain speci-
fied circumstances (clause 64) and notifies the
contractor of their assessment (clause 64.3).

A frequently encountered situation under NEC2
and more recently with NEC3 was that the contact
mechanisms for dealing with compensation events
had broken down. This was usually as a result of
the parties having failed to operate the contract cor-
rectly or, in extreme situations, having disregarded
the contract requirements entirely. The result of
this would normally be that hundreds of claims for
compensation events would remain unresolved at
the end of the contract.

Meetings would be convened, but no resolution
would be forthcoming. The contractor would make
multiple references to adjudication, or more likely
a single large reference to adjudication. This is the
very situation which, it was hoped, NEC procedures
would help to avoid.

Improvements in NEC3

NEC3 procedures are designed to avoid the
problem of unresolved compensation events and to
improve the operation of the compensation event
mechanisms. In addition they introduce measures
which are clearly intended to encourage the parties
to operate the contractual provisions. They do this
by imposing what some may regard as fitting pun-
ishment for non-compliance.

To discourage the practice of late notification of

compensation events by the contractor, the follow-
ing words have been added to clause 61.3. ‘If the
Contractor does not notify a compensation event
within eight weeks of becoming aware of the event,
he is not entitled to a change in the prices, the
completion date or a key date unless the Project
Manager should have notified the event to the
Contractor but did not.’

The additional words have given rise to a great
deal of legal debate as to whether or not they con-
stitute a condition precedent to the contractor’s
entitlement. There is also a problem with the start-
ing point for the eight-week period being the state
of the contractor’s awareness of the event. This
is a somewhat vague concept by from which to
measure a period of such contractual importance.
However, setting aside these difficulties, the inten-
tion of the words are clear and a contractor that
chooses to disregard the time limit for notification
will, at best, create hurdles that will have to be over-
come and will, at worst, lose its entitlement to time
and money.

There is also some encouragement to the project
manager to respond promptly to an event notified
by the contractor. Clause 61.4 contains the follow-
ing additional provisions. ‘If the Project Manager
does not notify his decision to the Contractor with-
in either one week of the Contractor’s notification...
the Contractor may notify the Project Manager to
this effect. A failure by the Project Manager to reply
within two weeks of this notification is treated as
acceptance by the Project Manager that the event is
a compensation event and an instruction to submit
quotations.” A failure by the project manager in
this regard would result in events being deemed
compensation events and a deluge of quotations
which had not been specifically requested would
inevitably follow.

If the project manager has still not got the
message and is inclined to be sluggish with their
response to quotations, whether these were request-
ed or not, there is another potential landmine at
clause 62.6, which provides as follows. ‘If the Project
Manager does not reply to a quotation within the
time allowed, the Contractor may notify the Project
Manager to this effect ... If the Project Manager does
not reply to the notification within two weeks ... the
Contractor’s notification as treated as acceptance of
the quotation by the Project Manager.’

The message is clear. If the project manager
disregards quotations, the outcome could be one

Jfollow the procedures in the contract and have
a rolling resolution of compensation events, or
face many months of chaos after the project

www.nheccontract.com

of deemed acceptance and an extremely unhappy
employer.

Ensuring compliance

Whether these measures will have the desired
effect of ensuring compliance with the contractual
procedures remains to be seen. Is there anything
that can be done to ensure compliance?

The obvious advice is that the procedures
should be followed. However this is simplistic
because there is a practical problem of operating
the compensation event procedures at the heart
of NEC conditions. This problem comes into sharp
focus in circumstances where the scope of work is
undefined or works information is incomplete and
contains errors.

A huge number of instructions are necessary and
a correspondingly large number of compensation
events are notified. In this situation an awareness
of the contractual requirements may not help. The
project manager and the contractor may simply not
have the resources to deal with the volume of early
warnings, compensation event notices, quotation
requests and assessments required.

It takes only a little imagination to envisage a situ-
ation where a blizzard of compensation events gen-
erates a requirement for a huge amount planning
and estimating resources on site. If the resources
are not available the system will break down regard-
less of penalties for failing to comply with contrac-
tual time scales.

There are no fail-safe remedies and there is no
doubt that NEC3 requires a high standard of con-
tract administration by both the contractor and the
project manager. However, if both parties are able
and willing to pay close attention to the contract
requirements it can be made to work and the type
of contractual chaos described above can be avoid-
ed. In this regard it is thought that busy construc-
tion professionals, who are responsible for running
the project, would benefit from a well-devised set of
operating procedures for use as part of the project
quality plan.

If the operating procedures are followed it will
mean that the routine matters of administration
are attended to at the time the contract requires.
This does not, of course, mean that there will be no
problems to be resolved at the end of the contract.
However, it will mean that answers to the problems
can probably be found without recourse to a multi-
tude of lawyers.

The choice is simple; follow the procedures in
the contract and have a rolling resolution of com-
pensation events, or face many months of chaos
after the project has been completed. < >

For further information please contact the author
on +44 131 200 6234 or email davidcarrick@hillintl.com
or mattbaillie@hillintl.com
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ROBERT GERRARD
NEC USERS" GROUP SECRETARY

In this issue we look at some of the recent helpline
questions asked, both for NEC2 and NEC3. In all cases
it is assumed there are no amendments that materi-
ally affect the standard NEC contract referred to.

NEC2
Defects certificate
Question

What form should the NEC2 Engineering and
Construction Contact (ECC) defects certificate take
and is there a specimen available? The reason for the
question is that, following our issue of a dissatisfac-
tion notice concerning the failure to issue a defects
certificate, the project manager has sent a long list
of alleged defects (which is a list we have never
seen before) and has called it the defects certificate
referred to in clause 11.2(16). The end of the last
defect correction period was six months ago.

Answer

Clause 11.2(16) defines what the defects cer-
tificate is. In its most basic form it is either a list of
defects that the supervisor has notified before the

Using NE

KEITH KEOWN
CYRIL SWEETT

The NEC3 Engineering and Construction Contract
(ECC3) is designed to be as flexible as possible
and this includes usage outside the UK.

This brief article identifies some key points to
consider when either bidding for or preparing
NEC3 contracts in other countries.

Core clauses

Check if the core clauses have been amended
via Z clauses and assess how the contract risk pro-
file has changed. Time bars and strict notification
provisions are common on international work so
it is important to see if the standard ECC3 provi-
sions have been altered.

Main option clauses

Fixed-priced lump-sum contracts are popular
on international projects. This suggests that main
options A and B will be used or heavily amended
versions of these options.

Be sure it is possible to work to a lump sum
in that particular country. If a bill of quantities is
provided, check to see it is accurate and reflects
the works information. Also check to see if the re-
measurement provisions have been altered so that
the contactor takes the risk on the quantities.

defects date which the contractor has not corrected
or, if there are no such defects, a statement there
are none. It does not have to be a pro-forma; a let-
ter (for example) containing the stated information
will suffice. There is not an NEC2 ECC example of
this but there is one for NEC3 ECC — to obtain this
you would have to be NEC Users’ Group members
or purchase a digital copy of NEC3 ECC. In all
honesty, it would be a very basic and straightfor-
ward pro-forma or letter were you to produce this
yourself.

Clause 43.2 requires the supervisor to issue the
defects certificate at the later of the defects date
and the end of the last defect correction period. It
seems you are beyond this point and therefore the
supervisor had not done what he is supposed to
have done.

Practically, I would be honest and look at the list,
separating those which are defects and those which
are not. I would then, with those that are defects,
ensure that these latent defects occurred before
the later of the defects date and the end of the last
defect correction period, as 43.2 states. If any can
be proved to have come after such date then these
should have been outside the jurisdiction of the
supervisor as the defects certificate should have

3 outside

Dispute resolution

Option W1 is the default option for work out-
side the UK. Check to see who the adjudicator is
and where the adjudication will be held. Third-
party adjudicators and neutral venues are the
best but often employers will insist on domestic
adjudicators with the adjudication held in the
employer’s country.

Secondary option clauses

Secondary options X1, X2, X3, X14 and X15 are
all useful for work outside the UK. Establishing a
clear cap on liability is vital for limiting risk. It is
worth noting that the law on liquidated damages
can be very different in other countries.

Exchange rates and inflation can be serious
problems outside Europe and onerous bond
requirements are common in many countries.

Note that the Y options are for the UK only and
not applicable elsewhere.

Schedule of cost components

Although the schedule of cost components was
designed with international work in mind, it is
worth checking to see it covers the important cost
items in the particular country. Taxation, visa and
accommodation requirements can be expensive
matters outside the UK.

been issued.

Saying all that, if genuinely they are defects for
which you are responsible, then under the ECC or
in general law, I would get on and fix them!

Materials on site
Question

We have worked for some time on the basis that
under NEC2 ECC option C there is no payment for
materials that have been delivered to site but not
incorporated into the works, because the contract
describes the amount to be paid as the price for
work done to date, whereas materials do not con-
stitute work. However, one of our contractors has
pointed out that, under clause 70.2, title to plant
and materials passes to the employer if it is brought
into the working areas. The contractor is making
the point that, if it has several hundred thousand
pounds worth of expensive paving materials stored
on site, how can the title pass to the employer
before the contractor is paid for them?

Answer

Clause 11.2(23) states that the price for work
done to date is the actual cost which the contractor
has paid plus the fee. It is not therefore about work

the UK

Contract data

Always at the heart of ECC3, the contract data
must be checked thoroughly. It is worth checking
the definition of completion if any (some coun-
tries may require special statutory approvals), the
boundaries of the working areas (may affect recov-
ery under the schedule of cost components),
deleterious material provisions, payment periods,
security for payment and any Z clauses.

Insurance provisions should also be examined
for unusual or exorbitant requirements.

Linking into dispute resolution, it is worth
noting that parties can specify the law of the con-
tract and who has the final say on a dispute (the
tribunal). If the law of the contract is local law;
then advice should be taken on operating in this
jurisdiction.

The tribunal is inevitably arbitration on inter-
national construction projects. Again, tribunals
at neutral venues are better. Check the nomina-
tion procedure to see it works. International
arbitral tribunals are often three-person bodies
which can be very expensive. If the project is
small, then a one-person tribunal may be more
appropriate. _ >

For further information please contact the author on
020 7061 9332 or email keith.keown@cyrilsweett.com
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done, work about to be done, invoices received,
accruals, materials on site, materials manufactured/
stored off site and so on; it is all about payment. In
NEC3 ECC option C, this is changed to payment
that is forecast to be made before the next assess-
ment. These are the payment particulars; title is
another topic altogether.

The title aspects of equipment, plant and mate-
rials are dealt with in clause 70. Clause 70.2 says,
‘whatever title the Contractor has to equipment,
plant and materials, it passes to the Employer if
it has been brought within the Working Areas’.
Generally in the UK, title does not pass before
the contractor has paid for goods. The clause says
‘whatever title’ so, if the contractor does not have
title as it has not paid, then title does not and can-
not pass under this clause. When the contractor has
paid for the goods, then the title can pass and it can
get paid for them. However, this is unless the goods
have been incorporated before the supplier has
been paid, at which point title has passed but you
end up with a legal argument over payment.

Contractor’s share
Question

What happens when an ECC2 option C contrac-
tor, with a share agreement with the employer,
engages a subcontractor that also has a share
agreement? Some main contractors seem to believe
their share allocation is a straightforward three-way
division (client / contractor / subcontractor), accord-
ing to the agreed price ranges and percentages, of
the difference between the outturn subcontract
prices and price of work done to date, without the
subcontractor’s share first being allowed for as part
of the contractor’s defined costs. In this situation,

would it not be correct that the contractor has first
to pay the subcontractor the subcontractor’s share
before the contractor’s share can be calculated?

Answer

I could imagine the situation of going around
in circles forever sharing each others’ share! As
far as an unamended NEC3 ECC main option C
goes, I think it is quite clear. Defined cost is fed
up from contractor to employer from the ‘amount
of payments due to Subcontractors for work
which is subcontracted’, in accordance with clause
11.2(23). This must mean you work out how much
a subcontractor is due from the subcontract condi-
tions, including any share between contractor and
subcontractor as per their assumed main option
C of the NEC3 Engineering and Construction
Subcontract (ECS), and pass this up as defined cost,
with any subsequent share only being between
contractor and employer. Otherwise it would be
unworkable.

You could of course have some sort of option
X12 share using key performance indicators based
on team performance, but I think that is different to
the question you are asking.

NEC3
Form of agreement
Question

Appendix 3 of the NEC3 ECC guidance notes
details a very simple form of agreement document.
One of our clients wants to create an agreement
that is much more complicated and contains copy
clauses that are a repeats of some the core clauses
and also their Z clauses. We feel that this is unneces-
sary and can lead to potential conflict and ambiguity

Metronet Rail chooses
NEC3 for avils framework

SIMON FULLALOVE
EDITOR

Metronet Rail, the company responsible for
upgrading, replacing and maintaining two thirds
of London Underground’s infrastructure under
a 30-year public private partnership contract
(currently under PPP administration) has
chosen to use the NEC suite of contracts for
completing all civil engineering projects and
maintenance works.

Four contractors have been selected
under the new NEC framework contract:
Enterprise plc, Clancy Docwra Limited, J
Murphy & Sons Limited and Cementation
Foundations Skanska Limited. They
will be engaged variously under the
NEC3 Engineering and Construction
Contract, Engineering and Construction
Short Contract and Professional Service
Contract.

All projects are also using the CCM
web-based contract management system
supplied by Management Process Systems.
According to Keith Davis of Metronet
Civils, ‘I believe the CCM system will help
our staff and partner contractors to achieve

the high standards of contract management
discipline. This will help us manage risk and
change effectively, thus providing a better service
for our customer London Underground.’

PPP administrators are still aiming to
transfer Metronet to a new owner and exit the
administration process by mid-January 2008.
London Underground’s owner Transport for
London has lodged a formal expression of
interest.

ABOVE Metronet civils projects and maintenance
are now being completed under an NEC framework
(courtesy Metronet Rail)

www.nheccontract.com

if any errors occur. Our question is thus three-fold:

1. Should this be avoided?

2. Does it serve any practical purpose doing this?

3. Is there any automatic precedence to the
agreement over the conditions of contract?

Answer

The sample form of agreement is deliberately
uncluttered as it does not need to be anything
other than a clear agreement as to the contract par-
ticulars. The danger with a complicated agreement
is that there may be errors in it — for example it
may not refer to the precise terms agreed, it misses
matters out, and so on. My advice is, if you cannot
convince them that the simple approach works,
then you need to check every detail very carefully
to ensure that this truly and accurately represents
exactly what you have agreed as the basis for your
contract.

So, in answer to your questions:

1. Ideally yes, but difficult if imposed by client
legal department which is adamant with this
approach — so you have to be realistic, go with
it and check carefully if you cannot persuade
otherwise.

2. Not really — on balance I always think the risk
of errors outweighs the gain.

3. Icannot give legal advice, this is practition-
ers’ advice, but my understanding is that the
agreement may indeed affect the conditions of
contract you thought you had. If for example
they forget to include any secondary options in
the agreement that are listed in contract data
part one, it may be a court would say they are
not included. There is no hierarchy in NEC
documents; maybe this extends to the agree-
ment also but it is not something I would want
to rely on or find out to my misfortune in an
expensive legal argument.

Being realistic, you are probably stuck with the
client’s approach, so check very thoroughly but do
try to persuade them that it seems like overkill and
potentially attracts new risks.

Attestation
Question

Can you tell me why there is no attestation in the
NEC3 ECC form of contract, and that is why both
parties do not have to sign it?

Answer

The offer is made by the contractor using the
form of tender. An example of this is contained in
the ECC guidance notes but parties are of course
free to use their own version. Acceptance of the
contract can then be made in one of two ways.

If the parties desire a simple contract to be
executed, then either a letter of acceptance of the
contractor’s offer by the employer will achieve
that, or alternatively both companies sign a form of
agreement (but not the version intended to be a
deed under English Law).

However, if the parties wish to enter into an
agreement by deed, then a form of agreement
by deed should be executed. Again, an example
is contained in the ECC guidance notes. If it is to
be a deed under English Law and both employer
and contractor are companies, then this should be
signed by the directors or company secretaries of
both companies. <>
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NEC tutors required

Due to the increasing popularity of NEC contracts in the UK and internationally,
NEC is looking to engage NEC experts to assist with the delivery of NEC3
training courses. NEC delivers a range of public course at venues around the
UK as well as bespoke training to clients at their premises on the use of NEC in
the UK and worldwide. For more information on the role please contact NEC
training co-ordinator, Victoria Russell on +44 20 7665 2445 or email victoria.
russell@neccontract.com.

NEC DIARY

Date Event
17 January Introduction to the ECC London
22 January Preparing and managing ECC contracts London
30 January Introduction to the ECC Bristol
07 February  Professional Services Contract London
13 February  Introduction to the ECC Manchester
22 February  ECC project managers’ workshop London
12 March Introduction to the ECC Nottingham
13 March ECC programming workshop London
13 March Introduction to the Term Service Contract ~ Birmingham
20 March ECC compensation events workshop Birmingham
14 April NEC Users’ Group annual seminar London
18 April Introduction to the ECC London
16 May Introduction to the ECC Birmingham
27 May ECC project managers’ workshop Glasgow
29 May Preparing and managing ECC contracts Birmingham
12 June Introduction to the ECC Leeds
18 June Engineering and Construction

Short Contract Birmingham
19 June ECC programming workshop Leeds
26 June Introduction to the Term Service Contract ~ London
10 July Introduction to the ECC London
16 July Term Service Contract pre- and

post-contract workshop London
27 August Introduction to the ECC Glasgow
10 September Professional Services Contract Manchester
11 September ECC programming workshop Manchester
17 September  Introduction to the ECC Manchester
23 September  ECC project managers’ workshop Birmingham
25 September Preparing and managing ECC contracts Glasgow
09 October ECC compensation events workshop London
16 October Introduction to the ECC Ascot
29 October Preparing and managing ECC contracts Belfast
05 November ECC project managers’ workshop Manchester
13 November  Introduction to the ECC Bristol
13 November  Introduction to the Term Service Contract ~ Manchester
20 November Preparing and managing ECC contracts Ascot
04 December  Introduction to the ECC London

Key: BOLD — NEC Users’ Group event, ECC — NEC3 Engineering and Construction Contract.

For further details of courses and events please visit the NEC website at www.neccontract.com

All articles in this newsletter are the opinions of the authors and do not
necessarily reflect the views of the NEC User’s Group, NEC office or NEC panel.

Constructive contributions to the newsletter are always welcomed and should
be emailed to the editor Simon Fullalove at simon@fullalove.com

(telephone +44 20 8744 2028, fax +44 20 8891 2462).

Current and past issues of the newsletter are also available on the NEC website
at www.neccontract.com. All other enquires should be made to the NEC
manager Rekha Thawrani, NEC, 1 Heron Quay, London, E14 4JD, telephone
+44 20 7665 2446, fax +44 20 7538 2847, email nec@neccontract.com.
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